










AFFIDAVIT OF KATHY YOUNG

My name is Kathy Young. I am over the age of 2 I and have never been convicted
of a felony or misdemeanor in this State or any other State, or in the United States, and
am competent to make this affidavit Ihave personal knowledge of the facts stated herein.

I am Kathy Young named in the Affidavit ofUdo Birnbaum dated August 16,
200ft} am the person that David Westfall got to ask Udo Birnbaum to see him about
employing him as his lawyer.

On or about May 25, 1999, a few weeks after David Westfall had become Udo
Birnbaum's attorney on his Civil RICO case in Dallas, David Westfidl told me get a
message to Udo, which Idid David Westfall told me to tell Udo ifhe were to just mail
his judgment to Judge James B. Zimmennan's Office in Dallas, marked attention
"Sandy", that it would be signed Getting it signed was not a big deal.

About a week later David Westfall told me to again give Udo this same message,
which I did And a few days to a week later David Westfall again told me to give this
same message to Udo, which I did

From my association with David Westfall and Udo Birnbaum 1know the
judgment David Westfall was referring to was a take nothing judgment Udo Birnbaum
bad been trying since shortly after his trial in May 1998 to get Judge Zimmennan to sign
in Jones vs. Birnbaum in the Texas 294th District Court of Van Zandt County in Canton,
Texas. I also learned that Judge Pat McDowell is the presiding judge of the first
Administrative Judicial Region.

David Westfall had told me of an incident involving Judge McDowell as follows.
David bad a case before District Judge Glen Ashworth. He needed Judge Ashworth to not
be the presidingjudge at a hearing. He discussed this with Judge Ashworth and Judge
Ashworth asked if Mr. Westfall was asking him to recuse himself. Mr. Westfall said,
"No, I'm just asking you to be on vacation or fishing or something, just don't be
available. David Westfall said Judge Ashworth wasn't available as requested and he
pulled Judge McDowell. I didn't understand what it was he wanted from Judge
McDowell But I do remember that Mr. Westfall got the ruling he wanted and was very
excited about it This took place in Kaufman, Texas. David Westfall told me that Judge
McDowell was a defendant in Udo Birnbaum's case and he had. recently had a favorable
ruling by Judge McDowell and it would be a feather in his hat if could get Udo to release
him from the Federal Lawsuit

Further affiant sayeth not

imbaum's MSJ Response
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STATE OF TEXAS
COUNTY OF NAVARRO

Before me. a notary public. on this day personally appeared Kathy Young, known
to me to be the person whose name is subscribed to the foregoing document, and being
by me first duly sworn. declared that the statements therein contained are true and
correct.

Given under my hand and seal of office this ,;r3&(~day of August 2000.

~ .•£~

-- -. - ..

N in and for The State of Texas
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Affidavit of Jan Marie First
Regarding David Westfldl

My name is Jan Marie First. I am over 1hc age of twenty-one and have never been
convicted of a felony or misdemeanor in this state or any other state and am competent to
make this affidavit I have personal knowledge of'the facts stated herein.

Tmet David Westfall in 1997 through aoother woman who had some similar legal issues
to mloe. Allhe time 1contacted him 1was facing several legal ;ssues which required
attention quickly'due to limjtation deadlines. The crimes that had been committed
against me needed to be reported to law enforcement, administratlve !lgenei~sand to be
habdlecI in the civil' courts. Mr _West£;J~ w{d me that he felt tha11 bad • good case for '
RJeO and ci..,ilvlol:tticns. He waatedtesee that evidence and lcgartesearob thatlbad
done.

After several telephone coDversations with Mr. Westfall I met with him for the purpose
of giving him this paperwork, which he was suppose to look over and return to me. I also
gave him some pieces ofpcrsonal property SUGh as a tape recorder to facilitate further
communication and I gave him some money. '-'-''1!=-

The legal n:scarcb that llcat to Mr. Westfall W1IS the result of SCVCJal thousand houIs of
wofk OD tho statutory and case law on the issues in my case. Mr. Westilllt had a case in
federal court similar- to mine.

After I banded this work to him. he never .lot in :touch with me Q.gBin. 1 called his office
SC"o:!e!\l!l times and ~ would not retllm my pholle calls. Eventually he retbmcd my
evidence, but he kept everything else,

\.

Mr. Westfil11 never sent me a bin fur his se:rviccs or a statement accounting foc the funds.

Further affiant sayeth not.

~'m~
Jan ,Marie First
August 31,2001
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. _ I certify this to be a true
.'}f'U}·:1.1~~~ and exact CilPY of the
':., ) •....~": original on file in the
.'.'.$ District Clerk's Office,
:~:;..~':~~.v~~o1~as.

THE LAW OFFICES OF
G. DAVID WESTFALL, P.C.

vs.

)(
)(
)(
)(
)(
)(UDO BIRNBAUM

PLAINTIFF'S FIRST AMENDED ORIGINAL PETITION

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, THE LAW OFFICES OF G. DAVID WESTFALL, P.C., Plaintiff,

complaining ofUDO BIRNBAUM, hereinafter referred to as Defendant, and for cause of action

would respectfully show the court the following:

1.

Plaintiff is a professional corporation with its principle office and place of business in

Dallas, Dallas County, Texas.

Defendant is an individual whose residence is in Eustace, Van Zandt County, Texas and

who has been previously served with process and has appeared by filing a written answer herein.

II.
On or about May 5, 1999, Defendant retained Plaintiff to perform legal services in a civil

matter in Cause No. 3:99-CV-0696-R in the United District Court for the Northern District of

Texas in Dallas, Dallas County, Texas.

III.
The legal and/or personal services were provided at the special instance and requested of

Defendant and in the regular course of business. In consideration of such services, on which

systematic records were maintained, Defendant promised and became bound and liable to pay

Plaintiff the prices charged for such services and expenses in the amount of $18, 121.10, being a

reasonable charge for such services. A true and accurate photostatic copy of the accounts for

services rendered are attached hereto by reference for all purposes as Exhibit "A". Despite

Plaintiff s demands upon Defendant for payment, Defendant has refused and failed to pay the

Plaintiff's l" Amended Original Petition - I
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account to Plaintiff's damage in the total amount of $18, 121.1 o. All just and lawful offsets,

payments and credits have been allowed.

IV.
Plaintiff is entitled to recover reasonable attorney's fees incurred in the filing of this suit.

Demand for payment from Defendant has been made. Plaintiff requests reasonable attorney's fees

as determined by the trier of fact.

WHEREFORE PREMISES CONSIDERED, Plaintiff prays that Defendant be cited to

appear and answer and upon final hearing, Plaintiff have judgment against Defendant for

$18,121.10 plus prejudgment and postjudgment interest at the highest rate allowed by law,

attorney's fees, costs of court and for such other and further relief, both at law and equity, to

which Plaintiff may show himself to be justly entitled.

Respectfully submitted,

G. David Westfall
5646 Milton, Suite 520
Dallas, Texas 75206
(214) 741-4741
State Bar No. 21224000

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument has been served
upon all counsel of record:

Certified MaillReturn Receipt Requested
Facsimile Transfer
First Class Mail
Federal Express
Courier
Hand-Delivery

j7I /1//1:#
on this the J£ day of ~ ,2001.

VERIFICATION

Plaintiff's l" Amended Original Petition - 2



VERIFICATION

STATE OF TEXAS )(

Before me, the undersigned Notary Public in and for the State of Texas, on this day
personally appeared G. David Westfall, who being by me duly sworn stated on oath that the
foregoing and annexed account in favor of Plaintiff and against Udo Birnbaum for the sum stated
above is within the knowledge of affiant, just and true, that it is due and unpaid, and that all just
and lawful offsets, payments and credits have been allO~ ~

G'David Westfall 'W'
.,,/.,

/

.I~ dayofWSUBSCRIBED AND SWORN to before me on this the '--\ ~ ,2001,
to certify which witness my hand and seal of office.

BEVERLY G. HEARN
MY COMMISSION EXPIRES

June3,2003

Plaintiff's ]'1Amended Original Petition - 3
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PROFESSIONAL SERVICES RENDERED: /1 /ilt l [,-1/J ' ,
513199 Telephone conference with Kathy Young . ,/ ·>k.af V"" 0.1 ,"'"Ie" C

5/5/99 Review portions of file; conference with client; telephone conferenceJ;3) 0 ' 6.t i\\~{\,y;~\\;
, ',L\.. "t. .-,,',
\

' ~ I ,"'Uc- .. 3 1 r'lL~ ~,\,_____- . - C\\f
./ i. ;'. ('"

5n/99 Telephone conferences with client (2); legal research on Rule 12{b); Rule 56;
conference with client (@ 7points)

LAW OFFICES OF G. DAVID WESTFALL, P.C.
714 Jackson Street, Suite 700

Dallas, Texas 75202
(214) 741-4741

Mr. Udo Birnbaum
Route 1 Box 295
Eustace,Texas 75124

RE: No. 3:99-CV-0696-R
Bimbaum v. Ray, et a/.

5/6/99 Review Rule 12(b) Motions (4); telephone conferences (4)

4.9

5/8/99 Legal research and case preparation 4.3

5110/99 Review fax (Scheduling Order); telephone conferences (3);
correspondence; telephone conferences with other attorneys regarding
extension of time (3) 2.4

5/11/99 Correspondence; telephone conference with office of Roxie Cluck;
review file; work on amended complaint; conference with client; legal
research 3.7

5/13/99 Receipt and review correspondence (2) and Davis and Malone's 12b
Motions; prepare stipulations and order re: enlargement of time, motion
and order to file amended complaint and motion and order for notice
of appearance; correspondence; telephone conferences (14); court
appearance to review file 7.1

5/14/99 Telephone conference with client 0.2

5/17199 Review Amended Complaint with Exhibits; telephone conferences with
other attorneys (3) 2.9

5/18/99 Review correspondence, Order re: Scheduling Order 0.6



r>
5/19/99 Receipt and review correspondence and Order of Stipulation signed by

Richard Davis 0.2

5/21/99 Receipt and review Order of Stipulation signed by Richard Ray; court
appearance to tile Motion and Order; review file and amended complaint
with exhibits 2.9

5122199 Review file and case preparation 3.3

5/24/99 Legal research; case preparation 2.7

5/25/99 Legal research; case preparation 2.3

5/26/99 Receipt and review signed Order of Stipulation; review draft of amended
complaint; conference with client 2.9

5/27/99 Receipt and review Defendant Young's 1st W.l. to Plaintiff; telephone
conference with A.G.'s office; correspondence 4.5

5/2BI99 Legal research and case preparation 3.1

611/99 Telephone conference with client 0.3

612199 Receipt and review correspondence and proposed Amended Complaintr>.
and proposed W.1. Answers 1.4

6/4/99 Review file; work on Amended Complaint 1.6

6/5/99 Review file; work on draft of Amended Complaint; legal research 3.B

61BI99 Legal research; work on Amended Answer 2.6

6/9/99 Legal research re: 11(b) and 12(b) Motions 3.1

6/11/99 Receipt and review Defendant Young's 1st Request for Production;
conference with staff and S.Podvin 3.B

6/12199 Review file; legal research 1.B

6115/99 Telephone conference 0.1

6/21/99 Review file; work on response to W.I.; telephone conferences (2) 1.9

6/24/99 Review file; review draft of Amended Complaint; review draft of responses
to W.I.; telephone conferences (2) 3.9

6/25/99 Review file; conference with client; prepare and file Answers to Defendant
Young's W.1. 3.5

r=>.
6/29/99 Telephone conferences (8); correspondence 2.3



6/30/99 Receipt and review correspondence; telephone conferences (8);
correspondence 1.7

7/1/99 Review faxes (3) and correspondence; sent 3 faxes; telephone
conference with D.Maseo; R.Davis' office and C.Van Cleef 1.3

712199 Receipt and review correspondence; review faxes (4); prepare and file
Joint Status Report; telephone conferences (6); correspondence;
conference with client 6.4

7/5/99 Telephone conferences (2); conference with client 1.8

7/9/99 Receipt and review correspondence; telephone conferences (6); legal
research; work on response to 12(b) motions 3.5

7/10/99 Legal research and case preparation 4.6

7113199 Telephone conferences (3); legal research 2.9

7/14/99 Legal research 1.6

7/16/99 Receipt and review Original Answer of K Young to Amended Complaint;
telephone conferences (3) 0.8

~
7/17199 Legal research; conference with S.Podvin; work on Response to

12(b) Motions, etc. 3.2

7/18/99 Conference with S.Podvin; legal research; work on Response to 12(b)
motions, etc. 4.6

7/19/99 Conference with S.Podvin; work on Response to 12(b) motions 3.9

7/23/99 Receipt and review correspondence (3) 0.3

7/28/99 Receipt and review correspondence, Defendants' Amended Motion to
Dismiss Under 12(b)(6) 2.1

812199 Review file; pleadings; correspondence 1.2

8/4/99 Review file; correspondence pleadings; telephone conferences (4) 1.9

8/5/99 Telephone conferences (4) 0.4

8/6/99 Receipt and review correspondence and Davis' Objection to U.Bimbaum's
Affidavit 0.4

8/18/99 Telephone conference with client 0.2

~, 8/25/99 Supplemental response to Defendants' 12(b) 0.5,



~
9/1/99 Receipt and review Defendant Young's Designation of Expert Witnesses;

telephone conferences (3) 0.4

9/3/99 Telephone conferences with other attorneys (3) 0.6

9/9/99 Review proposed Findings and Conclusions; telephone conferences (3) 1.6

9/10/99 Review file; review rules re: reply to Findings and Conclusions 1.6

9/13/99 Review file; legal research re: Findings of Facts and Conclusions of Law;
telephone conferences (2); review fax (10 pages);. telephone conference
with Mike Collins 5.1

9114199 Conference with client; legal research and work on Findings of Fact
and Conclusions of Law 5.7

9115/99 Conference with client; conference with S.Podvin; legal research;
review findings of fact and conclusions 5.3

9/17/99 Conference with client; work on objections to Findings and Conclusions;
legal research; conference with S.Podvin; court appearance to review
file 5.5

9/20/99 Receipt and review Young's Motion to Dismiss under FRCP 12(b)(6) and
-=>;

Brief; correspondence; telephone conferences (3) 0.9

9/24/99 Receipt and review Order re: File Amended Complaint and 12(b) Motions;
correspondence; telephone conferences (3) 0.7

9/25/99 Legal research re: prospective appeal 2.3

9/28/99 Legal research re: appeal 1.2

9/29/99 Telephone conferences (3) 0.7

9/29/99 Telephone conferences (2); conference with client 1.7

9/30/99 Legal research; work on Plaintiff's response to Young's 12(b); conference
with C.McGarry and S.Bush 4.8

10/1/99 Telephone conferences (3); legal research 1.9

1012199 Legal research re: appeal 2.3

10/4/99 Telephone conferences with client (2) 0.4

10/6/99 Receipt and review correspondence; legal research; conference with
client; conference with S.Podvin; review Plaintiff's response to Young's

~, 12(b) Motion 4.3

10n/99 Telephone conferences (4); conference with client and S.Podvin; to



courthouse to file response to Young's 12(b) motion 2.8

10/9/99 Conference with S.Podvin; legal research re: appeal 3.4

10/11/99 Conference with staff; legal research 1.3

10113/99 Telephone conferences (7); telephone conference with client 1.6

10/14/99 Conference with client 0.6

10/15/99 Telephone conference with court clerk; legal research re: appeal 3.1

10/16/99 Legal research; conference with S.Podvin 2.6

10/18/99 Telephone conferences (3); telephone conference with 5th Circuit
Clerk's office 0.6

10/19/99 Telephone conferences (2); legal research 1.9

10122199 Legal research and work on appeal 2.2

10123/99 Conference with S.Podvin; additional legal research re: appeal 5.1

10/26/99 Telephone conferences (3) 0.6
r=>.

10/27/99 Receipt and review correspondence; telephone conference with court
clerk 0.4

10/27/99 Telephone conferences with court clerk at 5th Circuit (3) 0.6

10/28/99 Telephone conference with Judge's briefing clerk 0.3

10/29/99 Telephone conference with client 0.1

10/30/99 Conference with S.Podvin 2.4

1111/99 Telephone conference with client and M.Collins 0.2

11/2199 Telephone conference with court clerk; conference with client and
M.Coflins; legal research and conference with S.Podvin 5.8

11/4/99 Telephone conferences (2) with court clerk 0.3

11/5/99 Telephone conference with court clerk's office (3) 0.3

11/6/99 Conference with S.Podvin; legal research 2.6

11/8/99 Telephone conference with court clerk; conference with staff; legal
research 2.3

~

11/9/99 Conference with S.Podvin; legal research 3.9



r=>.

11113/99 Conference with S.Podvin

11/16/99 Telephone conferences (3)

11117199 Telephone conference with court clerk

11/23/99 Telephone conferences (2)

1211/99 Receipt and review correspondence; telephone conference with court
clerk

1216/99 Receipt and review Plaintiffs Pro Se Appearance and correspondence;
telephone conference with M.Collins

1218/99 Telephone conferences (2)

1219/99 Telephone conference with District Clerk's office and Judge's briefing
clerk

12110/99 Receipt and review Young's Response to Plaintiffs MSJ and Brief;
telephone conference with Young's attorney and court clerk

12111/99 Draft Motion and Order to Withdraw

r=>. 12113/99 Receipt and review Order Denying Plaintiffs MSJ; telephone conference

12114/99 Telephone conference with court clerk and other attorneys (3)

12120/99 Telephone conference with court clerk

12121/99 Finalize Motion and Order to Withdraw; correspondence

100 HOURS at $200.00 per hour
129.9 HOURS at $100.00 per hour

EXPENSES:

Paralegal: 68.6 at $60.00 per hour
Photocopies: 3,384 at $.25 per page
Facsimiles: 105 at $1.00 per page
Long Distance telephone expense

0.6

0.6

0.2

0.2

0.3

0.5

0.3

0.4

0.9

1.2

0.3

0.6

0.2

0.9

$ 20,000.00
$ 12,990.00

$ 4,116.00
$ 846.00
$ 105.00
$ 64.10

Total expenses: $ 5,131.10

Total amount: $ 38,121.10
Less: $ ~20.000.00)

*** TOTAL AMOUNT DUE: $ 18,121.10

::237
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THE LAW OFFICES OF
G. DAVID WESTFALL, P.c.

§
§
§
§
§
§
§
§
§

CAUSE NO. 00-00619

9: I.; I.;

Plaintiff.
v.

UDO BIRNBAUM,

Defendant . VAN ZANDT COUNTY, TEXAS

. The LAW OFFICES OF G. DAVID WESTFALL, P.C.'S,
OBJECTIONS TO THE SUMMARY JUDGMENT EVIDENCE

OF RESPONDENT, UDO BIRNBAUM

COMES NOW, The Law offices of G. David Westfall, P.C., (hereinafter referred to as

the "P.C." or "Movant"), Plaintiff in the above-styled and numbered cause and files this its

objections to the summary judgment evidence offered by Udo Birnbaum ("Respondent") in

response to the Motion for Summary Judgment filed by the P. C. and would hereby show the

Court as follows:
I

I.
1. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's. Designated Evidence, subparagraph 1, for the reason that

the same is a pleading and as such does not constitute proper summary judgment evidence.

Further, Movant objects because the same is not attached to the response.

2. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 2, for the reason that

the same is a pleading and as such does not constitute proper summary judgment evidence.

Further, Movant objects because the same is not attached to the response.

Law Office of G. David Westfall, P.c.'s
Objections to Response to Summary Judgment - Page 1 of 4
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3. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 3, for the reason that

he refers to a deposition excerpt which is not attached to the response, not properly authenticated,

and as such is not proper summary judgment evidence.

4. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 4, for the reason that

he refers to a deposition excerpt which is not attached to the response, not properly authenticated,

and as such is not proper summary judgment evidence.

5. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph V: Evidence in Plaintiff's Own Documents, subparagraph 1~for the reason

that the allegation of evidence is overly broad and not specific, thus not allowing the Movant an

adequate opportunity to respond or object. Also, none of the referred to evidence has been

attached to the response, or properly authenticated.

6. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph V: Evidence in Plaintiff s Own Documents, subparagraph 2~for the reason

that the allegation of evidence is overly broad and not specific, thus not allowing the Movant an

adequate opportunity to respond or object, and also for the reason that the evidence is a mere

conclusion on the part of the Respondent.

7. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph V: Evidence in Plaintiffs Own Documents, subparagraph 3 (a), (b), (c),

(d), (e), (f), and (g), for the reasons that: the exhibits are not properly authenticated, are not

attached to the response, and constitutes unsubstantiated factual and legal conclusions.
r\ .

Law Office of G. David Westfall, P.c.'s
Objections to Response to Summary Judgment - Page 2 of 4



8. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VI: Evidence in Other Documents, subparagraph 1, (a), (b), (c), (d), (e),

(f), (g), (h), and (i), for the reason that: for the reasons that: the exhibits are not properly

authenticated, are not attached to the response, and constitutes unsubstantiated factual and legal

conclusions.

9. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to DTP A "Elements," (1), (2), and (3), for the

reason that: the allegations of evidence are nothing more than unsubstantiated factual and legal

conclusions and any referred to "evidence" is not properly authenticated and not properly

attached to the response.

10. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IX: Summary, for the reason that: it refers to exhibits which are not

properly authenticated and not attached to the response and as such do not constitute proper

summary judgment evidence.

Prayer For Relief:

WHEREFORE, PREMISES CONSIDERED, Movant request that the above

objections be in all things sustained, and for such other and further relief, both at law and in

equity, to which this Movant may show itself justly entitled.

Respectfully submitted,

G. avid Westfall
State Bar No. 21224000
5646 Milton Street, Suite 520
Dallas, Texas 75206

Law Office ofG. David Westfall, P.C.'s
Objections to Response to Summary Judgment - Page 3 of 4
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(214) 741-4741
(214) 741-4746 fax

ATTORNEY FOR MOVANT

CERTIFICATE OF SERVTCE

I hereby certify that a true and correct copy of the above Objection to Summary Judgment
Evidence has this day been served upon all parties by hand delivery.. ft

SIGNED thisZ day of September, 2001. "

G.

Law Office of G. David Westfall, P.C.'s
Objections to Response to Summary Judgment - Page 4 of 4



CAUSE NO. 00-00619

THE LAW OFFICES OF
G. DAVID WESTFALL, P.C.

IN THE DISTRI(jL~OUR'I . _".'" .. ;'" i-:: i ~<~L :'-,
..• i "J

Plaintiff.

§
§
§
§
§
§
§
§
§

v. 2~4th JUm'ClAL DISTRICT._- .._--.._- -DE?

UDO BIRNBAUM,

Defendant. VAN ZANDT COUNTY, TEXAS

G. DAVID WESTFALL'.s
OBJECTIONS TO THE SUMMARY JUDGMENT EVIDENCE

OF RESPONDENT, UDO BIRNBAUM

COMES NOW, G. David Westfall, (hereinafter referred to as "Movant"), Plaintiff in the

above-styled and numbered cause and files this his objections to the summary judgment evidence

offered by Udo Birnbaum ("Respondent") in response to the Motion for Summary Judgment

filed by Movant and,would hereby show the Court as follows:

I.
1. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 1, for the reason that

the same is a pleading and as such does not constitute proper summary judgment evidence.

Further, Movant objects because the same is not attached to the response, and also for the reason

that the evidence is a mere conclusion on the part of the Respondent and constitutes

unsubstantiated factual and legal conclusions.

2. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 2, for the reason that

G. David Westfall's Objections to Response to Summary Judgment - Page 1 of 7



r>: the same refers to a deposition which is not properly authenticated and is not attached to the

response, further, it contains unsubstantiated factual and legal conclusions.

3. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 3, for the reason that

he refers to a deposition excerpt which is not attached to the response, not properly authenticated,

and as such is not proper summary judgment evidence.

4. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 4, for the reason that

he refers to a deposition excerpt which is not attached to the response, not properly authenticated,

and as such is not proper summary judgment evidence.

5. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph V: Evidence in Westfall's Own Documents, subparagraph 1, for the reason

that the allegation of evidence is overly broad and not specific, thus not allowing the Movant an

adequate opportunity to respond or object. Also, none of the referred to evidence has been

attached to the response, or properly authenticated.

6. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph V: Evidence in Plaintiffs Own Documents, subparagraph 2 (a), (b), (c),

(d), (e), (t), and (g), for the reason that the allegation of evidence has not been attached to the

response, or properly authenticated, further it contains unsubstantiated factual and legal

conclusions.

7. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph V: Evidence in Plaintiffs Own Documents, subparagraph 3 (a), (b), (c),

G. David Westfall's Objections to Response to Summary JUdgment - Page 2 of 7



~. (d), (e), (f), and (g), for the reasons that: the exhibits are not properly authenticated, are not

attached to the response, and constitutes unsubstantiated factual and legal conclusions.

8. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VI: Evidence in Other Documents, subparagraph 1, (a), (b), (c), (d), (e),

(f), (g), (h), and (i), for the reason that: the exhibits are not properly authenticated, are not

attached to the response, and constitutes unsubstantiated factual and legal conclusions.

9. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VI: Evidence in Other Documents, subparagraph 2 for the reason that: the

depositions referred to are not properly authenticated, are not attached to the response, and the

statement is simply an unsubstantiated .factual and legal conclusions.

10. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs A, sub (1), (2), (3), (4), and (5) for the reason that: the allegations of evidence are

nothing more than unsubstantiated factual and legal conclusions and do not constitute proper

summary judgment evidence.

11. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs B, sub (l), (2), (3), and (4), for the reason that: the allegations of evidence are

nothing more than unsubstantiated factual and legal conclusions and do not constitute proper

summary judgment evidence.

12. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"
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subparagraphs C, sub (1), and (2) for the reason that: the allegations of evidence are nothing

more than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence.

13. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs D, E, F, and G for the .reason that: the allegations of evidence are nothing more
f

than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence.

14. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs H, sub (1), (2), and (4), for the reason that: the allegations of evidence are nothing

more than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence.

15. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs H, sub (3) for the reason that: the allegations of evidence are nothing more than

unsubstantiated factual and legal conclusions and do not constitute proper summary judgment

evidence and additionally the deposition and exhibit referred to has not been properly

authenticated or attached to the response and as such does not constitute proper summary

judgment evidence.

16. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"
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~ subparagraphs J, sub (1) and (2) for the reason that: the allegations of evidence are nothing more

than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence and the evidence referred to has not been properly authenticated or attached

to the response and as such does not constitute proper summary judgment evidence.

17. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs K for the reason that: the allegations of evidence are nothing more than

unsubstantiated factual and legal conclusions and do not constitute proper summary judgment

evidence.

18. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs L for the reason that: the allegations of evidence are nothing more than

unsubstantiated factual and legal conclusions and do not constitute proper summary judgment

evidence and the evidence referred to has not been properly authenticated or attached to the

response and as such does not constitute proper summary judgment evidence.

19. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs M and N for the reason that: the allegations of evidence are nothing more than

unsubstantiated factual and legal conclusions and do not constitute proper summary judgment

evidence.

20. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"
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'\ subparagraphs 0, subparts (1), (4), (5); (6) for the reason that: the allegations of evidence are

nothing more than unsubstantiated factual and legal conclusions and do not constitute proper

summary judgment evidence.

21. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs 0, subparts (2) and (3) for the reason that: the allegations of evidence are nothing

more than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence and that the depositions referred to have not been properly authenticated or

attached to the response and as such does not constitute proper summary judgment evidence.

22. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VIII: Summary of Evidence to Cross-Complaint RICO "Elements," in its

entirety for the reason that: the allegations of evidence are nothing more than unsubstantiated

factual and legal conclusions and do not constitute proper summary judgment evidence and that

the evidence referred to has not been properly authenticated or attached to the response and as

such does not constitute proper summary judgment evidence.

23. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IX: RE: David Westfall's Representa.ions to this Court subparagraphs I

and 2 for the reason that: the allegations of evidence are nothing more than unsubstantiated

factual and legal conclusions and do not constitute proper summary judgment evidence.

24. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph X: Summary in its entirety for the reason that: the allegations of evidence

are nothing more than unsubstantiated factual and legal conclusions and do not constitute proper
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summary judgment evidence and that the evidence referred to has not been properly

authenticated or attached to the response and as such does not constitute proper summary

Ijudgment evidence.

Prayer For Relief:

WHEREFORE, PREMISES CONSIDERED, Movant request that the above

objections be in all things sustained, and for such other and further relief, both at law and in

equity, to which this Movant may show himself justly entitled.

Re~~~~~~~_

G.lJ)avid Westfall
State Bar No. 21224000
5646 Milton Street, Suite 520
Dallas, Texas 75206
(214) 741-4741
(214) 741-4746 fax

ATTOR..~EYFOR MOVANT

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above Objection to Summary Judgment
Evidence has this day been served upon all parties by hand delivery.

~
SIGNED this 7 day of September, 200 . <,
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CAUSE NO. 00-00619

Plaintiff.

§
§
§
§
§
§
§
§
§

THE LAW OFFICES OF
G. DAVID WESTFALL, P.C.

v. 294th JUDICIAL WSTRI~! __ ,__ DEP.

UDO BIRNBAUM,

Defendant. VAN ZANDT COUNTY, TEXAS

STEFANI PODVIN'S
OBJECTIONS TO THE SUMMARY JUDGMENT EVIDENCE

OF RESPONDENT, UDO BIRNBAUM

COMES NOW, Stefani Podvin's, (hereinafter referred to as "Movant"), cross-defendant

in the above-styled and numbered cause and file this her objection to the summary judgment

evidence offered by Udo Birnbaum ("Respondent") in response to the Motion for Summary

Judgment filed by Movant and would hereby show the Court as follows:

I.
I. Movant objects to the summary judgment evidence referred' _to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 1, for the reason that

the same is a pleading and as such does not constitute proper summary judgment evidence.,

Further, Movant objects because the same is not attached to the response, and also for the reason

that the evidence is a mere conclusion on the part of the Respondent and constitutes

unsubstantiated factual and legal conclusions.

2. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 2, for the reason that

"\ .
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the same refers to a deposition which is not properly authenticated and is not attached to the

response, further, it contains unsubstantiated factual and legal conclusions.

3. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 3, for the reason that

he refers to a deposition excerpt which is not attached to the response, not properly authenticated,

and as such is not proper summaryjudgment evidence.

4. Movant objects to the summary judgment evidence referred to by Respondent in his

.response in paragraph IV: Birnbaum's Designated Evidence, subparagraph 4, for the reason that

he refers to a deposition excerpt which is not attached to the response, not properly authenticated,

and as such is not proper summaryjudgment evidence.

5. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph V: Evidence in Plaintiff's Own Documents, subparagraph 1, for the reason

that the allegation of evidence is overly broad and not specific, thus not allowing the Movant an

adequate opportunity to respond or object. Also, none of the referred to evidence has been

attached to the response, or properly authenticated.

6. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph V: Evidence in Plaintiffs Own Documents, subparagraph 2 (a), (b), (c),

(d), (e), (f), and (g), for the reason that the allegation of evidence has not been attached to the

response, or properly authenticated,. further it contains unsubstantiated factual and legal

conclusions.

7. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph V: Evidence in Plaintiffs Own Documents, subparagraph 3 (a), (b), (c),
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(d), (e), (f), and (g), for the reasons that: the exhibits are not properly authenticated, are not

attached to the response, and constitutes unsubstantiated factual and legal conclusions.

8. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VI: Evidence in Other Documents, subparagraph 1, (a), (b), (c), (d), (e),

(f), (g), (h), and (i), for the reason that: the exhibits are not properly authenticated, are not

attached to the response, and constitutes unsubstantiated factual and legal conclusions.

9. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VI: Evidence in Other Documents, subparagraph 2 for the reason that: the

depositions referred to are not properly authenticated, are nut attached to the response, and the

statement is simply an unsubstantiated factual and legal conclusions.

10. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs A, sub (1), (2), (3), (4), and (5) for the reason that: the allegations of evidence are

nothing more than unsubstantiated factual and legal conclusions and do not constitute proper

summary judgment evidence.

11. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs B, sub (1), (2), (3), and. (4), for the reason that: the allegations of evidence are

nothing more than unsubstantiated factual and leg~l conclusions and do not constitute proper

summary judgment evidence.

12. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"
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·r>. "subparagraphs C, sub (l), and (2) for the reason that: the allegations of evidence are nothing

more than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence.

13. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

"subparagraphs D, E, F, and G for the reason that: the allegations of evidence are nothing more

than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence.

14. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

"subparagraphsH, sub (1), (2), and (4), for the reason that: the allegations of evidence are nothing

more than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence.

15. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

"subparagraphs H, sub (3) for the reason that: the allegations of evidence are nothing more than

unsubstantiated factual and legal conclusions and do not constitute proper summary judgment

evidence and additionally the deposition and exhibit referred to has not been properly

authenticated or attached to the response and as such does not constitute proper summary

judgment evidence.

"16. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"
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<">, subparagraphs J, sub (1) and (2) for the reason that: the allegations of evidence are nothing more

than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence and the evidence referred to has not been properly authenticated or attached

to the response and as such does not constitute proper summary judgment evidence.

17. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

.subparagraphs K for the reason that: the allegations of evidence are nothing more than

unsubstantiated factual and legal conclusions and do not constitute proper summary judgment

evidence.

18. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

.subparagraphs L for the reason that: the allegations of evidence are nothing more than

unsubstantiated factual and legal conclusions and do not constitute proper summary judgment

evidence .and the evidence referred to has not been properly authenticated or attached to the

response and as such does not constitute proper summary judgment evidence.

19. Movant objects to the summary judgment evidence referred to by Respondent in his

.response in paragraph VII: Summary of Evidence to Third Party Plaintiff RICO "Elements,"

subparagraphs M and N for the reason that: the allegations of evidence are nothing more than

unsubstaritiated factual and legal conclusions and do not constitute proper summary judgment

evidence.

20. Movant objects to the summary judgment evidence referred to by Respondent in his

.response in paragraph VIII: Summary of Evidence to Cross-Complaint RICO "Elements," in its
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~ entirety for the reason that: the allegations of evidence are nothing more than unsubstantiated

factual and legal conclusions and do not constitute proper summary judgment evidence and that

the evidence referred to has not been properly authenticated or attached to the response and as

such does not constitute proper summary judgment evidence.

21. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IX: RE: Stefani Podvin's Representations to this Court subparagraphs 1,2,

3,4,5, 9, 10, 11, 12, 13, 15, and 16 for the reason that: the allegations of evidence are nothing

more than unsubstantiated factual and legal conclusions and do not constitute proper summary

judgment evidence.

22. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph IX: RE: Christina Westfall's Representations to this Court subparagraphs

6, 7, 8, and 14 for the reason that: the allegations of evidence are nothing more than

unsubstantiated factual and legal conclusions and do not constitute proper summary judgment

evidence and that the evidence referred to has not been properly authenticated or attached to the

response and as such does not constitute proper summary judgment evidence.

23. Movant objects to the summary judgment evidence referred to by Respondent in his

response in paragraph X: Summary in its entirety for the reason that: the allegations of evidence

are nothing more than unsubstantiated factual and legal conclusions and do not constitute proper

summary judgment evidence and that the evidence referred to has not been properly

authenticated or attached to the response and as such does not constitute proper summary

judgment evidence.
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Prayer For Relief:

WHEREFORE, PREMISES CONSIDERED, Movant request that the above

objections be in all things sustained, and for such other and further relief, both at law and in

equity, to which this Movant may show herself justly entitled.

Respectfully submitted,

~,~C.{~_
~·C. FLEMING ~

State Bar No. 00784057 )
6611 Hillcrest Ave. #305
Dallas, Texas 75205-1301
(214) 37::'-1234
(214) 373-3232 (fax)

ATTORNEY FOR MOVANT

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the above Objection to Summary Judgment
Evidence has this day been served upon all parties by hand delivery.

SIGNED this r;.Jt- day of SePte~2001. ~.

6~Lf/~ l- ~~v~,
FRANK C. FLEMING \
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